FINAL DOCUMENT
RECOMMENDATIONS FOR TRIBAL INTEGRATION INTO THE Radiological Emergency Preparedness (REP) PROGRAM

Background
The United States has a trust relationship with all Federally recognized Indian Tribes.  This trust responsibility, which has always existed, is the unique fiduciary and legal duty of the United States to assist Indian Tribes in the protection of property and rights.  It arises from treaties, statutes, executive orders, legal precedence, and the United States Constitution.  

All Federal legislation, administrative actions, and judicial decisions should strive to uphold this fiduciary status and maintain the unique relationship.  The trusteeship is government-wide and is not limited to either the Bureau of Indian Affairs or the Interior Department.  The Federal Government has assumed the obligations of a trustee and is legally bound to the most exacting fiduciary standards in its dealings with Indian tribal governments.  This is the basis of the federal trust doctrine.

The purpose of the trust is and always has been to insure the survival and welfare of Indian Tribes and people. This includes an obligation to provide those services required to protect and enhance Indian lands, resources, and self-government, and also includes those economic and social programs which are necessary to raise the standard of living and social well-being of the Indian people to a level comparable to the non-Indian society.  This duty has long been recognized implicitly by Congress in numerous acts... Consequently, at its core, the trust relationship has meant to them the guarantee of the U.S. that solemn promises of federal protection for lands and people would be kept.  

U.S. Congress, American Indian Policy Review Commission, Final Report Submitted to Congress, Vol. I, 1977.  p. 38.

Several Presidents have acknowledged the United States’ trust responsibility by supporting a policy of government-to-government relationships with Indian Tribes.  President Clinton reaffirmed the Federal Governments’ policy of working with Indian Tribes on a government-to-government basis in his Executive Memorandum of April 29, 1994.  In that memorandum, President Clinton laid out guiding principles for every executive department and agency to follow in their interactions with Indian Tribes. To ensure that the rights of Tribal Governments are fully respected, the head of each executive department and agency:

· Shall consult with Tribal Governments to the greatest extent practicable and permitted by law, prior to taking action that affect federally recognized tribal governments, in order to allow all interested parties to assess for themselves the potential impact of relevant proposals; 

· Take appropriate steps to remove any procedural impediments to working directly and effectively with Tribal Governments on activities that affect the trust property and/or governmental rights of the Tribes;

· Design solutions and tailor federal programs, in appropriate circumstances, to address specific or unique needs of Tribal communities.

In addition, President Clinton issued Executive Order 13084 on Consultation and Coordination with Tribal Governments in 1998.  The purpose of the Executive Order is:

· “[T]o establish regular and meaningful consultation and collaboration with Indian tribal governments in the development of regulatory practices on Federal matters that significantly or uniquely affect their communities; 

· To reduce the imposition of unfunded mandates upon Indian tribal governments; and 

· To streamline the application process for and increase the availability of waivers to Indian tribal governments.”  

The Executive Order’s provisions include: 

· Policy-making - “In formulating policies significantly or uniquely affecting Indian Tribal Governments, agencies shall be guided, to the extent permitted by law, by principles of respect for Indian tribal self government and sovereignty, for tribal treaty and other rights, and for responsibilities that arise from the unique legal relationship between the Federal Government and Indian tribal governments.”  

· Consultation - “Each agency shall have an effective process to permit elected officials and other representatives of Indian tribal governments to provide meaningful and timely input in the development of regulatory policies on matters that significantly or uniquely affect their communities.”  

· Tribal Waivers - Implement review of processes under which Indian tribal governments may apply for waivers of statutory and regulatory requirements; and attempt to streamline those processes; and consider any application by a tribal government for a waiver in the context of increasing opportunities for utilizing flexible policy approaches at the tribal level.

The Federal Emergency Management Agency (FEMA) developed a Tribal Policy (signed September 1998) in response to President Clinton’s memorandum.  The policy recognizes that Indian Tribes hold a unique legal and political status in the United States, with the rights and benefits of sovereign nations.  The policy supports a government-to-government relationship with Tribes and recognizes that the Tribal right of self-government flows from the inherent sovereignty of Tribes. 

The policy recognizes that FEMA actions and decisions can have an impact on Tribes and thus mandates that Tribes are consulted before actions are taken to ensure that Tribal rights and concerns are addressed.  One of the most important passages in the Tribal Policy, with respect to the Radiological Emergency Preparedness (REP) program, states that FEMA recognizes that it has a Trust relationship with Indian Tribes:  

In recognition of this trust responsibility, the Federal Emergency Management Agency will evaluate to the extent possible the impact of policies, programs, and activities on Tribal trust resources and assure that it considers the rights and concerns of Tribal governments in its decision-making. 

The purpose of FEMA’s Tribal Policy is to integrate federally recognized Tribal Governments into the nations’ emergency preparedness system.  FEMA’s responsibilities in radiological emergency planning for fixed nuclear facilities includes taking the lead in off-site emergency planning and in the review and evaluation of procedures developed by State and local governments.  FEMA must also determine whether such plans and procedures can be implemented on the basis of the evaluation of exercises and plans and procedures by State, Tribal and local governments.

While there are currently no policies and procedures that require that Tribes participate in the REP program, there are, however, policies and executive orders (as mentioned above) which require all Federal agencies to consult with Indian Tribes before they take actions that impact Tribal people, lands, and resources.  These policies and executive orders should be the foundation for the development of new policies and procedures for including Indian Tribes in REP program activities.  

Historically, the REP program has been limited to State and local governments.  State and local governments are encouraged by statute to develop and implement preparedness plans.  Tribes have often been left out; often States make decisions (e.g., evacuation decisions) for the Tribe with no input whatsoever from the impacted Tribe. In most cases, it has been up to an individual Tribe to assert itself into the REP program.  State and local governments receive funding from the utility to develop the expertise and to develop and implement REP programs; Tribes receive no such funding. Tribes must become part of the REP program and be able to make those key decisions. 

Integration of Tribal Governments Into the REP Program
Radiological emergency preparedness is a key component of the nations’ emergency management system.  Title 44 of the Code of Federal Regulations (CFR) Part 350 establishes policies and procedures for FEMA’s initial and continued approval of State and local governments’ radiological emergency planning and preparedness; approval is also contingent on State and local governments’ participation in joint exercises.  Before approving plans or reiterating approval, FEMA must determine if Tribal needs and concerns have been addressed and incorporated.  FEMA has an obligation to the Tribes, as a trustee taking an action or making a decision that impacts a Tribe, to assure that Tribal needs and concerns are addressed.  This is key when FEMA is certifying that “reasonable assurance” can be demonstrated.  How can FEMA assure this to the Tribes when they have not been part of process or consulted with?  

The Tiger Team for recommended initiatives 4.0 – 4.4 conducted a preliminary review of 44 CFR 350 and recommends the following changes.  

Section 350.2 Definitions:
Currently, “Full Participation” refers to an exercise in which: (1) State and local government emergency personnel are engaged in sufficient numbers to verify the capability to respond to the actions required by the accident scenario;  (2) the integrated capability to adequately assess and respond to an accident at a commercial nuclear power plant is tested; and (3) the implementation of the observable portions of State and or local plans is tested.  

It is critical that FEMA and the Nuclear Regulatory Commission (NRC) revise the definition for full participation to include Tribal Government personnel as appropriate to the specific scope of play for the exercise.  If Tribal Government personnel are not included in the definition of full participation, they will be left out of REP planning and exercise events, thereby placing them at an inherent disadvantage. 

Section 350.3 (e.)
Section 350.3 (e) explains that the relationship between FEMA and NRC was established by a Memorandum of Understanding (MOU).  Under the existing MOU, FEMA furnishes assessments, findings and determinations as to whether State and local emergency plans and preparedness are adequate and continue to be capable of implementation.  NRC uses these assessments and findings in connection with its licensing and regulatory requirements.  This has been called “reasonable assurance.” 

It is critical that FEMA and the NRC ensure that Tribal Government concerns have been addressed when assessing the adequacy of State and local emergency plans and preparedness.  It is difficult for FEMA and the NRC to state that “reasonable assurance” exists when Tribes located within either the 10 mile emergency planning zone (EPZ) or 50 mile ingestion pathway zone (IPZ) have not been included in preparedness activities.  FEMA and the NRC must endeavor to include and consult with Tribes within the EPZ and IPZ to ensure that Tribal concerns and needs have been addressed, thus truly demonstrating that “reasonable assurance” exists.  

Section 350.5(a) (1)
Section 350.5(a) details the criteria for review and approval of State and local radiological emergency plans and preparedness.  Sub-element 1 states that primary responsibilities for emergency response by the nuclear facility licensee and by the State and local organizations within the EPZs have been assigned and established and each response organization has staff to respond and to augment response on a continuous basis.

FEMA should endeavor to work with Tribes within the EPZ and IPZ to inform them of the procedures in place for emergency response to a nuclear power plant incident.  Tribal governments, if they choose, within an EPZ/IPZ have the right to be trained as an Offsite Response Organization (ORO).  It is imperative that Tribal Governments within the EPZ or IPZ of a power plant be informed of procedures for emergency response for several reasons.  Primarily, Tribal Governments need to be educated on the process for emergency response to nuclear power plant incidents so that the Tribe can conclude what their role would be in the event of a nuclear incident.  The Tribe may choose to evacuate their population, or to take protective measures depending on the particular emergency that exists.  

In order for a Tribal Government to make an educated decision regarding what course of action it should take in the event of a nuclear incident, the Tribal Government needs to be aware of the process and procedures that currently exist for dealing with an incident.  The Tribe must then determine their role in the overall picture.

Section 350.5 (3) 

Section 350.5 sub-part 3 requires the utility to have made arrangements for accommodating State and local staff at the licensee’s near-site Emergency Operations Facility.  

Tribal Governments within an EPZ must be given the opportunity to have a Tribal Government representative present at the near site emergency operations facility to be included in the information, data flow and decisions that occur during an event.  Tribal governments are sovereign nations and should be included as full participants at the Emergency Operations Facility so that they may make determinations on how to respond to the situation within their jurisdiction.  

Section 350.5(4)
Section 350.5 sub-part 4 requires the nuclear licensee to provide a standard emergency classification and action level scheme for State and local response plans for use in determining initial offsite response measures.  

This section should include a provision for including Tribal Governments with information regarding standard emergency classification and action level schemes as well.

Section 350.5(5)
Section 350.5 sub-part 5 requires established procedures for notification, by the licensee, of State and local response organizations and for the notification of emergency personnel and means to provide early notification and clear instruction to the populace within the plume exposure pathway.

Tribal Governments must be included in the notification and emergency classification level procedure so that they can make timely and informed decisions regarding the actions that need to be taken to protect their population.

Section 350.5(9)
Section 350.5 sub-part 9 specifies that adequate methods, systems and equipment for assessing and monitoring actual or potential offsite consequences of a radiological emergency condition are in use.

Tribes within either the EPZ or IPZ must be given the same opportunity to access such equipment. 

Section 350.5(10)
Section 350.5 sub-part 10 states that a range of protective actions has been developed for the plume exposure pathway for EPZ emergency workers and the public.  Guidelines for the choice of protective actions during an emergency, consistent with Federal guidance, are developed and in place and protective actions for the ingestion exposure pathway appropriate to the locale have been developed.

Tribal governments within the 10-mile EPZ must be briefed on protective actions for the plume exposure pathway.  The State and the utility should incorporate Tribal Governments into the process for planning or developing protective actions.  It is essential that Tribes be able to develop and implement their own protective actions.

Section 350.5(12)
Section 350.5 sub-part 12 states that arrangements are made for medical services for contaminated injured individuals.  

Tribal Governments should be apprised and included in the arrangements made for the provision of medical services for contaminated/injured individuals.

Section 350.5(14)
Section 350.5 subpart 14 requires periodic exercises to be conducted for the analysis of major portions of emergency response capabilities.  It additionally provides for periodic drills for the maintenance of key skills.

It is critical that Tribal Governments are incorporated into the current exercise events for the analysis of emergency response capabilities.  If Tribal Governments are not included it is impossible to certify reasonable assurance for the safety of this population.  Tribal governments should also be included in the periodic maintenance drills.  Furthermore, Tribes have the right to be included and participate in the development and negotiation of the “Extent of Play Agreements.”

Section 350.5(15)
Section 350 sub-part 15 states that radiological emergency response training is provided to those who may be called upon to assist in an emergency.  This includes training for hospital personnel, ambulance/rescue, police and fire departments on procedures for notification, basic radiation protection and their expected roles.

Tribal Governments should be included in this training as they may have their own emergency response assets to mobilize in an actual event.  Tribal government responders should be trained on processes and procedures they should follow in the event of a nuclear incident.  Additionally, if Tribal Governments do not employ their own emergency response personnel the Government should still be apprised of what State and local entities to work with to ensure protection and treatment for the reservation.

Section 350.6 Assistance in the Development of State, Tribal and Local Plans
Section 350.6(b.)
Section 350.6 sub-part b explains the composition and function of the Regional Assistance Committees (RACs).  The RACs are chaired by FEMA and have members from various other federal agencies.  The RACS assist State and local officials in the development of their radiological emergency response plans, observe exercises and identify deficiencies and provide technical assistance as may be required.

It is imperative that the Department of Interior, Bureau of Indian Affairs represents Tribal Governments on the RACs since Tribal Governments have special cultural and environmental concerns that must be addressed in the event of a nuclear power plant incident.  These concerns cannot be represented by anyone other than a Tribal Government representative since these concerns are often comprised of private information that is not shared outside of the Tribe.  Provisions may need to be made in emergency response plans for addressing these concerns.  

Section 350.7 Application by State for Review and Approval
Section 350.7 requires a State that seeks formal review and approval for the State’s REP Plan to submit an application for FEMA review and approval to the Regional Director.  The application is required to be in the form of a letter from the Governor or a designee, with one copy of the State plan and plans of the appropriate local Governments.

FEMA’s American Indian and Alaska Native Tribal Policy recognizes the sovereignty of Tribal Governments.  In observance of this policy, Tribal Governments should be given the option to submit their REP Plans directly to FEMA.

Section 350.9 Exercises
Section 350.9 states that before a Regional Director can forward a State Plan to FEMA Headquarters for approval, that the State plan must be exercised with full participation of all of the local government entities.

As stated earlier, the definition of full participation should be revised to include Tribal Governments with interests within EPZs or IPZs.  Additionally, Tribal Governments with interests in the critical zones of nuclear power plants should play in the exercise of the off-site emergency plan.

However, one issue arises when analyzing the possibility of bringing Tribes into REP exercises.  Because the States and counties are evaluated by FEMA and responsible for their performance, they may not want inexperienced “players” participating in exercises because they (the State) may end up with a deficiency or area requiring corrective action.  This makes it difficult for Tribes, with no experience, to break through and acquire the experience necessary for acceptable exercise performance.  This also results in an inaccurate determination of readiness to the detriment of the Tribal members who are U.S. citizens.

Section 350.10 Public Meeting in Advance of FEMA Approval
Section 350.10(a) requires that the Regional Director assure that there is at least one public meeting conducted in the vicinity of the nuclear power plant.  The purpose of the meeting is to acquaint the members of the public in the vicinity of each facility with the content of the State and related local plans and the conduct of the joint exercises.  Additionally, the public meeting will provide an opportunity for the public to present suggestions concerning changes or improvements that may be necessary.

FEMA should endeavor to directly inform Tribal Governments of these public meetings in advance.  If there are outstanding issues, they must be resolved between the Tribe and FEMA and not in a public meeting.  It is important to recognize that Tribes are not “the public,” they are governments and must be treated accordingly.

Conclusions
Up to this point, recommendations for incorporating Tribal Governments into the REP Program are based on revising specific provisions 44 CFR 350.  There are, however, several other relevant key issues that need to be addressed to successfully bring Tribal Governments into the REP process.  

Staff Assistance Visits (SAVs)
One Tiger Team is currently exploring the use of staff assistance visits (SAVs) to help make a determination of “reasonable assurance.”  The SAV is a tool that can be used by both the Tribes and FEMA to help develop Tribal REP capabilities.  FEMA must endeavor to work with Indian Tribes who desire to become more actively involved with the REP program through the SAV process.  FEMA staff can use these visits to more effectively work with Tribes on a government-to-government basis to inform them of the REP program and activities and to help Tribes develop technical capabilities.  

As mentioned earlier, most Tribes do not have the same technical capabilities that State and local governments have to prepare for and respond to a radiological emergency.  It will take many years for Tribes to develop and implement the necessary emergency response infrastructure.  Tribes in either the 10 or 50-mile emergency planning zones might wish to develop their own REP plans and eventually exercise them.  Because Tribes may lack technical capabilities, it is unrealistic to expect the same level of technical performance during REP exercises.  As mentioned previously, it takes years of experience to develop a competent response. Without periodic exercises and drills, Tribes will not know whether their plans work and will not get the feedback to improve them.  The SAV might be a way to gradually involve the Tribes and improve their technical capabilities.  In this way, the SAV can be used as a tool by Tribes to ensure that Tribal concerns are heard and addressed and as a way to get technical feedback on Tribal plans and exercises.    

Implement New Scenarios Options
One Tiger Team has been discussing the use of mini-scenarios.  The use of mini-scenarios (within the larger scenario during a full-scale exercise) would be particularly useful for exercising and evaluating Tribal plans.  Through mini-scenarios, Tribes could gradually develop the necessary technical capabilities by receiving feedback from evaluators.  REP plans have been refined through exercises and subsequent feedback.   The only way for Tribes to become fully involved and experienced is to participate in REP exercises. 

Development of a REP Planning Guide for “Where to Begin for Tribal Communities”
A program or guide for teaching REP planning and preparedness needs to be developed by FEMA for distribution to Tribal communities.  This guide could detail basic and essential information regarding “Where to Begin For Tribal Communities,” and can serve as an orientation to program requirements (i.e., 44CFR350, NUREG 0654).  This guide can be used by the tribes to help develop the skills and knowledge necessary for an effective REP program.  (This recommendation has been incorporated with the REP One Book Initiative).

Development of REP Program Agreements with Tribes
The development of a REP Guide for Tribes would be greatly complemented and enhanced by REP Program Agreements between FEMA and Tribes.  It is critical that a long-term, training and mentoring system be developed and implemented to bring Indian Tribes slowly, effectively, and efficiently, into the REP program if they desire.  Additionally, these Program Agreements are essential to ensure that proper consultation and coordination takes place.  The FEMA/Tribal REP Agreements would detail such items as FEMA’s expectations for the Tribes, milestones, training, technical assistance, and necessary level of funding required to ensure success.

Funding
State and local governments receive funding from the nuclear utilities to develop and implement REP programs and plans.   The present level of REP demonstrated by the states is based upon years of funding for basic emergency preparedness and planning functions.  As most states already have full-scale “all hazards” emergency response mechanism in place, it takes only a minimal level of technical and financial assistance to enable them to develop and implement radiological emergency response plans.  Indeed, many REP plans are part of a state’s overall “emergency operations plan.” 

If tribal governments are to be successfully integrated into the REP program, they, like the states, will need to develop an all-hazards emergency preparedness infrastructure.  State and local governments have enjoyed years of funding from the federal government to enable them to develop the necessary technical capabilities.  Tribes, on the other hand, have received little or no funding to develop a basic emergency response capability.  It will be very difficult for Tribes to add a REP element to an emergency infrastructure that does not exist.  The disparity between states and tribes, with respect to emergency response programs and capabilities cannot be ignored and must be rectified.

Recommendations:
· FEMA should explore options for funding support to tribes to develop and maintain an all-hazards emergency response capability, similar to the support provided to state and county governments.

· FEMA should continue to provide REP technical support directly to tribes, similar to that provided to states and counties, and recover the costs of this support from the utilities, on a site-specific basis.     (44 CFR 354.4 and 354.5)

Final Thoughts
FEMA’s Tribal Policy recognizes that FEMA actions and decisions can have a direct impact on Tribal Governments and their people.  Thus, FEMA commits to direct consultation and coordination with Federally recognized Tribes.  FEMA, as a trustee, must uphold the principles stated in this policy and ensure that Tribes are adequately involved in the REP Program. 

In order to make this involvement a reality, FEMA must commit to working closely with one Tribal Government, as a pilot project, to integrate the recommendations specified in this working paper.
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